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tions arising under these acts, which we shall state in this place, 
as it was found impossible to bring them under any particular head 
in the foregoing classification. May an instrument executed on 
Sunday be used in evidence, to establish an indebtedness, in ac- 
knowledgment of which such instrument was given? The ruling 
in Lea v. Hopkins, 7 Barr 492, seems to indicate that it may be 
so utilized. In this case, a bond void because executed on Sunday 
was permitted to be used as an admission of a liability previously 
existing; Coulter, J., observing that "aman may acknowledge 
the truth on Sunday, and if he does, I do not know any rule that 
would prevent its being given in evidence against him." See also 
Bainey v. Qlapps, 22 Ala. 288. 

Another question is, concerning the effect which a subsequent 
recognition of, or a promise to pay, a debt barred by the Statute of 
Limitations, will have if made on the Sabbath. In Dennis v. Shar- 
man, 31 Gra. 607, it was decided that a partial payment upon a 
note will not take the case out of the statute, when made on Sunday ; 
and a subsequent promise to pay a debt thus barred, whether express 
or implied, if made on that day, has been held in Bumgardner v. 
Taylor, 28 Ala. 587, to be insufficient to make of the debt a claim 
upon which an action may be brought. 

J. H. Lind. 



RECENT AMERICAN DECISIONS. 

Court of Errors and Appeals af New Jersey. 
KANE v. THE HIBERNIA INSURANCE COMPANY. 

In an action on a policy of insurance against loss by fire, where the defence is 
that the property insured was wilfully burned by the assured, the rule in civil, and 
not in criminal cases, as to the quantum of proof, applies, and a charge to the 
jury that the defendant is bound to establish the defence beyond a reasonable 
doubt, and by the same measure of proof that would be necessary to convict the 
plaintiff if he was on trial upon an indictment charging that offence, is erroneous. 

Thurtell v. Beaumont, 8 J. B. Moore 612 ; 1 Bing. 339, disapproved. 

On error to the Supreme Court. Kane brought an action of 
assumpsit against the insurance company on two policies of insur- 
ance (not under seal), against loss by fire. The defence was that 
the building insured was burned by design, with the knowledge 
and procurement of the plaintiff. 

The defendant's counsel asked the court to charge the jury that, 
as to the defence of burning by design, while the burden of proof 
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was on the defendant to establish this defence, it was only necessary 
to do so by the fair weight or preponderance of the evidence. The 
court refused so to charge, and charged the jury that in order to 
make out such defence, the defendant was bound to establish the 
same beyond a reasonable doubt, and by the same measure of testi- 
mony that would be necessary to convict the plaintiff if tried under 
an indictment charging that offence. 

The question of the correctness of this instruction was reserved 
and heard before the Supreme Court : Kane v. Hibernia Insurance 
Company, 9 Vroom 441. The decision of the Supreme Court being 
adverse to the defendants, the case was removed by them to this 
court, by writ of error, on exceptions sealed at the trial. 

Joseph Goult and H. 0. Pitney, for the plaintiff in error. 

F. Voorhees and J. C. Ten JEh/ck, for defendant in error. 

The opinion of the court was delivered by 

Depue, J. — The writ of error brings up for review only the pro- 
priety of the judge's charge. It is conceded that there is a difference 
between civil and criminal cases in respect to the degree or quantity 
of evidence necessary to determine the verdict of a jury. In civil 
cases it is the duty of the jury to find for the party in whose favor 
the evidence preponderates ; but in criminal cases, the accused 
should not be convicted upon any preponderance of evidence, unless 
it generates full belief of the fact, to the exclusion of all reasonable 
doubt : 3 Greenl. Ev., sect. 29 : Best on Ev., sect. 95. But it is 
contended that there is an exception to this general rule, where the 
issue in a civil case is one in which crime is imputed, and the guilt 
or innocence of a party is directly or incidentally involved. In 
such cases, it is said that the presumption of innocence is to have 
as great effect as in criminal trials, and that to justify a verdict 
against the party to whom crime is imputed, the evidence adduced 
must be such as would be sufficient to convict upon an indictment 
for the crime imputed : 2 Greenl. Ev., §§ 408, 426 ; 1 Taylor on 
Ev. 97 a. 

This exception is most frequently invoked in actions of libel and 
slander, where a justification imputing crime is pleaded, and actions 
on fire policies, where the defence is that the property was wilfully 
burned by the insured. 

Actions of libel and slander on an issue upon such a justification, 
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as civil actions, may be regarded as exceptional in character. A 
defendant in such an action, if he was warranted in giving publicity 
to the defamatory words by the occasion of publishing or uttering 
them, may discharge himself if he shows by a preponderance of 
evidence that the occasion was such as to make the communication 
a privileged communication. But if he published or uttered the 
defamatory words under other circumstances, in doing so he was a 
mere volunteer, without any personal or private interest in the 
subject-matter. In putting his justification on the ground of the 
plaintiff's guilt of the accusation, he undertakes to prove the plain- 
tiff's guilt, which comprises not only the doing of the act, but also 
the intent which the law denounces as criminal. As a matter of 
pleading, he is bound to plead with precision, a justification as broad 
as the accusation attempted to be justified, and containing all the 
ingredients necessary to the commission of the crime ; and as a 
question of evidence, he is bound to make his proof co-extensive 
with the averments in his plea. Under such circumstances, it is 
neither impolitic nor unreasonable to require the truth of the accu- 
sation to be established by the same degree of proof as is required 
on the trial of an indictment. The mistake is in overlooking the 
exceptional character of this class of actions, and deducing from 
them a rule of evidence to be applied in other civil cases, for the 
enforcement of contracts or the recovery of damages for injuries to 
the person or property, where the presence of crime, if it appear in 
the facts relied on to make a case or a defence, is wholly fortuitous. 
The distinction between cases where the commission of crime is 
directly in issue, and where it is only incidentally involved, is 
recognised by Mr. Stephen in his excellent summary of the law of 
evidence. In cases where crime is directly in issue, the author 
states the rule to be, that the proof must be beyond a reasonable 
doubt, whether the action be civil or criminal ; but where the guilt 
arises only incidentally in a case, he regards it as determining 
merely the burden of proof: Stephen on Ev., art. 94, p. 115. 

In an action on a contract of insurance, a defence that the loss 
was caused by the wilful act of the assured, does not necessarily 
involve a criminal accusation. It rests upon the legal maxim that 
no man shall be permitted to derive advantage from his own wrong. 
"It is," says Lord Campbell, C. J., "a maxim of our insurance 
law, and of the insurance laws of all commercial nations, that the 
assured cannot seek indemnity for a loss produced by his own 



296 KANE v. HIBERNIA INSURANCE CO. 

wrongful act : Thompson v. Hopper, 6 E. & B. 172, 196. In that 
case, which was an action on a marine policy, a plea that the plain- 
tiffs knowingly, wilfully and improperly sent the ship to sea at a 
time when it was dangerous for her to go to sea in the state and 
condition in which she then was, and wrongfully and improperly 
caused and permitted the ship to be and remain on the high seas, near 
to the shore, in the state and condition aforesaid, without a master 
and without a proper crew to manage and navigate her, &c, and 
that the ship, by reason of the premises, was wrecked, was held to 
disclose a good defence. In delivering the judgment of the court, 
Lord Campbell said, " according to the statement in this plea, the 
plaintiffs' loss was caused by their wrongful act, and if so, I think 
there was no necessity to characterize it as being either felonious 
or fraudulent." Knowledge and wilfulness and a loss resulting 
directly and immediately from such wrongful act, are the essential 
elements of such a defence : Dudgeon v. Pembroke, Law Rep. 9 
Q. B. 581 ; 1 Q. B. Div. 96 ; 2 App. Cas. 284 ; Thompson v. 
Hopper, E., B. & E. 1038. 

Under a fire policy the assured may recover for a loss occasioned 
by mere carelessness, without fraud or wilful misconduct. But to 
make defence to the action, the defendants need not prove that the 
plaintiff had committed an indictable offence. It is sufficient if it 
be shown that the plaintiff purposely and wantonly set fire to the 
property insured: Schmidt v. N. Y. U. M. F. Ins. Co., 1 Gray 
529. At common law, and independently of the Act of 1859 
(Rev. p. 242), a man might burn his own house without incurring 
liability to indictment, unless it was so situated with respect to the 
houses of others as to endanger their safety : 2 East PL 1027, § 7 ; 
1034, § 11 ; State v. Fish, 3 Dutcher 323. After the Act of 
1859 became a law, a man might still, without criminal responsi- 
bility, burn his own house, if it was done without intent to prejudice 
the insurance thereon. Indeed, cases may arise where the assured 
may procure the destruction by fire of his property, with intent to 
defraud the insurer, and not be liable to indictment under the 
statute. Criminal laws are essentially local in their operation, and 
the incitement in a foreign jurisdiction to the commission of a crime 
in this state, is not indictable under our laws. Therefore, one who, 
in another state, procures another to enter this state and commit a 
crime, is not guilty of any offence punishable by the laws of this 
state: State v. Wyclcoff, 2 Vroom 65. And yet it cannot be 
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doubted that, before the Act of 1859, an insurance company might 
successfully defend on the ground that the assured wilfully caused 
the destruction of the property insured, and that such defence may 
be made where the assured is so circumstanced as not to be indictable 
under the statute. A contract for indemnity in such case would 
be absurd, and so far as it related to a voluntary and intended loss, 
would be void in law: 1 Phillips's Ins., § 1046. 

The doctrine that, in an action on a policy, the defence that the 
plaintiff had wilfully set fire to the premises must be as fully and 
satisfactorily proved as if the plaintiif were on trial on indictment, 
originated in the case of Thurtell v. Beaumont, 8 J. B. Moore 
612 ; 1 Bing. 339. This ruling is adopted by Mr. Greenleaf and 
Mr. Taylor, and is strongly approved by the latter writer : 2 Greenl. 
Ev., § 418 ; 1 Taylor's Ev. (5th ed.) 97, a. It is disapproved by 
Mr. Wharton, and is vigorously assailed by Mr. May, the author 
of May on Insurance, in an article in the American Law Review : 
2 Whart. Ev., § 1246 ; 10 Am. Law Rev. 642. 

The decision on this point in Thurtell v. Beaumont, was made 
on an application for a rule and without much consideration. It 
has never received approval in the English courts, although, as a 
rule of evidence, occasions have repeatedly arisen for its adoption 
and application. The cases decided upon the English Carriers' 
Act (11 Geo. IV., and 1 Wil. IV., ch. 68), and the Bribery Act 
(17 and 18 Vict., ch. 102), are cases in which a rule requiring the 
same measure of proof in civil as in criminal cases, where the facts 
in support of a civil liability would tend to establish a criminal 
charge, would be expected to be applied, if any such rule existed. 

The Carriers' Act relieves a carrier from responsibility for the 
loss of or injury to goods in certain cases, unless the loss or injury 
arose from the felonious acts of his servants. In several cases the 
question has been before the English courts, whether the evidence 
was sufficient to bring the case within this exception : Gr. W. 
Railway Co. v. Bimell, 18 C. B. 575 ; Metcalfe v. The L. $■ B. 
$ S. C. Railroad Co., 4 C. B. (N. S.) 307 ; Voughton v. The L. 
$ JSf. W. Railroad Co., Law Rep. 9 Exch. 93; McQueen v. Gr. 
W. Railroad Co., Law Rep. 10 Q. B. 569. In none of these 
cases was Thurtell v. Beaumont cited, or any reference made to 
the necessity of establishing the issue by the weight of evidence 
required in criminal cases. On the contrary, it is apparent, from 
the observations of the judges, that the issue was treated of as one 
Vol. XXVI.— 38 
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to be determined by the simple weight of evidence, as in other 
civil cases. 

By the Bribery Act (17 and 18 Vict., ch. 102), it was provided 
that any person who, directly or indirectly, by himself, or any other 
person, in his behalf, should give or promise any money, &c, to 
any voter to induce him to vote, &c, should be guilty of a misde- 
meanor, and should also be liable to forfeit the sum of <£100 to any 
person who should sue for the same. 

In Cooper v. Slade, reported in 6 E. & B. 447, and in 6 H. of 
L. Cas. 746, the action was for a penalty under this act. The 
judge (Baron Parke), at the trial charged the jury that if they 
were satisfied upon the evidence, that the defendant did, by him- 
self or any other person on his behalf, promise money to the voter 
to induce him to vote, they ought to find for the plaintiff. This 
direction was held by the House of Lords to be a right direction. 
On the review, the case was discussed largely on the sufficiency of 
the evidence to sustain a verdict against the defendant. Thurtell 
v. Beaumont was not cited, nor was the case considered by the 
courts as if the sufficiency of the evidence to sustain a criminal 
accusation was at all involved. The only judge who adverted to 
the rule of evidence as to the degree of proof necessary to the finding 
of a verdict was Justice Willes, in the House of Lords. He asked 
that he might be excused for referring to an authority " in support 
of the elementary proposition that in civil cases the preponderance 
of probability may constitute sufficient ground for a verdict, and 
then cited at length a passage from Newis v. Lark, Plowd. 412, 
and referred to Best on Ev. (2d ed.) 114. The passage cited from 
Plowden is one in which certainty in pleading is contrasted with 
sufficiency of proof, and it is said that " where the matter has gone 
so far that the parties are at issue, * * * so that the jury is to 
give a verdict one way or the other, then if the matter is doubtful, 
they may find their verdict upon that which appears the most prob- 
able." The reference to Best is the paragraph (sect. 95) in which 
the author adverts to the " strong and marked difference as to the 
effect of evidence in civil and criminal proceedings," and states the 
rule to be, that in civil cases a mere preponderance of probability 
— due regard being had to the burden of proof — is a sufficient basis 
of decision. These observations of the learned judge are entitled to 
peculiar force, from the fact that they related to an action upon a 
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statute which made the same acts from which a civil liability resulted, 
also the ground of a conviction upon an indictment. 

It may safely be said that Thurtell v. Beaumont, in principle, 
stands alone and unsupported in the English courts, except in actions 
of libel and slander, which are to be regarded as exceptional, and 
resting upon considerations peculiar to the nature of the actions and 
of the injuries for which they are brought. 

In the courts of this country the principle adjudged in Thurtell 
v. Beaumont has received but slender support except in libel and 
slander cases. The weight of authority is decidedly against the 
soundness of the rule there propounded, in its application to actions 
in policies of insurance, as well as other civil actions, where the 
issue is such that, for its support, a case must be made such as would 
afford ground for an indictment. In Gordon v. Parmelee, 15 
Gray 413, it was held that in an action on a promissory note, the 
defence that the note was obtained by false and fraudulent repre- 
sentations might be sustained by a preponderance of evidence, as 
in other civil cases, and that it was not incumbent on the defendant 
to establish it by proof beyond a reasonable doubt, although the 
defence was based on a charge of fraudulent representations such as 
might be the subject of a criminal prosecution. In Bradish v. 
Bliss, 35 Vt. 326, the action was in trespass for burning the plain- 
tiff's building, and the evidence showed that the defendant, if guilty 
of trespass, had set fire to the building designedly, and was guilty 
of the crime of arson. The court, nevertheless, held that it being 
a civil cause, the issue must be determined by the fair preponderance 
of evidence. A similar decision was made in Munson v. Atwood, 
30 Conn. 102, which was an action on a statute which gave the 
right to recover the treble value of property feloniously taken. In 
trover, where the evidence was such as to involve a charge of larceny, 
a direction to the jury that the evidence, to justify a verdict against 
the defendant, must satisfy them of the truth of the charge beyond 
a reasonable doubt, was held to be erroneous : Bissel v. Wert, 35 
Ind. 54. 

The decisions in actions on policies of insurance against loss by 
fire, are mainly to the same effect. In Schmidt v. N. Y. U. M. 
Fire Ins. Co., 1 Gray 529, the defence was that the plaintiff had 
purposely set fire to the property insured, and burned it ; and it 
was held that the judge properly refused to instruct the jury that 
they must be satisfied beyond a reasonable doubt, of the truth of 
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this defence. The criticism on this case, in the court below, that 
the instruction actually given was in substance equivalent to an 
instruction that the defence must be established beyond a reasonable 
doubt, and that the case, if it does not inferentially recognise the 
rule in Thurtell v. Beaumont, is of no value as an authority against 
it, though warranted by some expressions of the judge, in his opinion 
is shown to be untrue, in fact, by the opinion of the same judge, in 
Gordon v. Parmelee, 15 Gray 413. In the latter case he adverts 
to the case in 1 Gray, and declares it was not the purpose of the 
court to sanction any exception to the rule, or to say that in any 
civil action, the jury were not to decide by the preponderance of 
the proof or the weight of the evidence; and he closes his opinion 
by saying that, " in the opinion of the court, it is better that the 
rule be uniform, leaving the instruction that the jury must be 
satisfied of the guilt of the party beyond a reasonable doubt, to 
apply solely to criminal cases." In the following cases, also, in 
actions on fire policies, where the defence was a wilful destruction 
by the assured of the property insured, the rule of evidence adopted 
in Thurtell v. Beaumont was repudiated, and the correct rule 
declared to be that, in civil cases, the verdict should be determined 
by the preponderance of the evidence, without regard to the fact 
that in the defence was involved a charge which might be made the 
ground of a criminal prosecution : Scott v. Home Ins. Co., 1 Dillon 
C. C 105 ; HucJiberger v. Merchants' Fire Ins. Co., 4 Bissel C. 
C. 265; Washington Ins. Co. v. Wilson, 7 Wis. 169 ; Blacser v. 
M. M. M. Ins. Co., 37 Id. 31 ; Rothschild v. Amer. Cent. Ins. Co. 
62 Mo. 356 ; JEtna Ins. Co. v. Johnson, 11 Bush 587 ; Hoffman 
v. W. M. $■ F. Ins. Co., 1 La. Ann. 216 ; Whitman v. Same, 8 
Bob. 442. 

I fully concur in these decisions, and the reasoning on which 
they are founded. 

In actions where usury was pleaded it has been said that the 
defence must be established beyond a reasonable doubt : Conover v. 
Van Mater, 3 C. E. Green 481 ; Taylor v. Morris, 7 Id. 606. 
This language was used, perhaps inconsiderately, to express the 
quantity of evidence that, under the circumstances should be required 
to defeat the plaintiff's security, without intending to assert that, as 
a rule of law, the same measure of proof should be required in civil 
as in criminal cases. So also in suits on fire policies, on a defence 
like that in the present case, judges, in their instructions to juries, 
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have commented on the gravity of the charge contained in such a 
defence, and have put the presumption of innocence in the scales as 
an element to weigh in favor of the plaintiff and decide the issue, 
if the evidence was not entirely satisfactory. The charge of Judge 
Davis in Huchberger v. Merchants Fire Insurance Co., and of 
Judge Dillon in Scott v. Home Insurance Co., and of Chief Justice 
Whelpley in Powers v. Market Fire Insurance Co., in the Morris 
Circuit, are examples of this mode of dealing with the subject in the 
practical administration of the law. But in each of these cases the 
judge was careful to instruct the jury that the rule of law in criminal 
cases, with respect to the quantum of proof, was not to he applied. 

A judge may make such comments on the evidence as he deems 
proper, and may advise and instruct the jury with respect to the 
degree of proof they should require to decide the issue under the 
circumstances of the particular case. But a charge that, as a ques- 
tion of law, proof beyond a reasonable doubt is required, is quite a 
different thing. While it is impracticable to frame a satisfactory 
definition of the expression "reasonable doubt," yet the effect of a 
charge in this language, is a matter of almost every day's observa- 
tion. Every one familiar with the administration of justice can 
recall instances in which defendants, under such an instruction, 
have been pronounced not guilty when the evidence of guilt was 
quite convincing. 

The importance of preserving the distinction between civil and 
criminal cases increases with the growth of the criminal law. Almost 
every tortious act is by statute made indictable, if done wilfully or 
maliciously, and the courts should bo reluctant to adopt, in civil 
cases the rules peculiar to criminal law. lest wrongdoers be enabled 
to avoid civil liability, as well as escape criminal responsibility, 
under cover of the rules of criminal prosecution, the object of which 
is punishment only. 

The judgment should be reversed. 

Dixon, J. — Several of my brethren unite with me in desiring to 
exclude the inference that we assent to the intimation contained 
in the opinion just read, as to the exceptional character of actions 
of libel and slander. We prefer that that matter should remain 
open to be decided when its decision is necessary. 

Knapp, Reed and Dodd, JJ., concurred in the views of Justice 
Dixon. 
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For affirmance — None. 

For reversal — The Chancellor, Dalrimple, Depue, Dixon, 
Knapp, Reed, Clement, Dodd, Lathrop, Lilly, Wales — 11. 



I. The principal case is decided in ac- 
cordance with the doctrine almost uni- 
versally held in the United States. The 
only states in which a defendant alleging 
that the plaintiff wilfully burned, &c, is 
required to prove his allegation beyond 
a reasonable doubt, are Illinois (Mc- 
Connell v. Delaware Ins. Co., 18 111. 
283), and Florida (SchulU v. Ins. Co., 
1 Ins. L. J. 495). On the other side 
are the decisions in Vermont (Bradish 
v. Bliss, 35 Vt. 326), Massachusetts 
{Schmidt v. 7ns. Co., 1 Gray 529), Wis- 
consin ( Washington Ins. Co. v. Wilson, 
7 Wis. 169 ; Blaeser v. Ins. Co., 37 Id. 
31), Kentucky (Ins. Co. v. Johnson, 11 
Bush 587), Missouri (Rothschild v. Ins. 
Co., 62 Mo. 356), Louisiana (Hoffman 
v. Ins. Co., 1 La. Ann. 216 ; Wightman 
v. Ins. Co., 8 Rob. 442), and the United 
States courts in the Sixth and Seventh 
Circuits (Scott v. Ins. Co., 1 Dillon C. 
C. 105 ; Huchberger v. Ins. Co., 4 Bissel 
C. C. 265). In all these cases, except 
Bradish v. Bliss, the point arose directly 
upon a defence similar to that in the 
principal case ; and the court in some 
few of them adverted to the fact that 
crime was not necessarily charged 
against the plaintiff, as no offence is 
committed at common law by a man 
who burn3 down his own house ; and 
the defence therefore amounts to no 
more than a charge of fraud, such as 
frequently is made in civil cases in 
■which a preponderance of evidence has 
always been held sufficient to establish 
the defence. Fraud is to be proved 
like any other fact (Young v. Edwards, 
72Penna. St. 267). 

In Indiana and Ohio the distinction is 
drawn between an allegation involving 
crime, and one where fraud is incident- 
ally charged. In the former case the 
facts must be proved beyond a reason- 



able doubt, in the latter a preponderance 
of testimony will be sufficient. See 
Bissdlv. Wert, 35 Ind. 54; Strader v. 
Mullane, 17 Ohio St. 626. But in 
Bradish v. Bliss, supra, plaintiff sued 
defendant in trespass for coming on his 
land and burning down his barn, which 
amounted to a charge of arson ; and the 
civil rule was held to apply. We may 
add to these decisions the cases herein- 
after cited, affirming the same rule in 
civil suits in general, and especially in 
actions for slander or libel, which will, 
a fortiori, apply to insurance cases. 

II. In civil cases generally, except in 
Indiana and Ohio, no distinction is 
usually recognised between allegations 
involving crime and those where only 
fraud is at issue. The current of autho- 
rity is that in either case the allegation 
may be made out by a preponderance 
of testimony. Bradish v. Bliss has 
already been cited. In Munson v. At- 
wood, 30 Conn. 102, an action under a 
statute for treble damages for felonious 
taking, the civil rule was held to apply. 
Gordon v. Parmelee, 15 Gray 413, was a 
suit on a promissory note given as a 
consideration for land, the defence to 
which was fraud by the plaintiff in stating 
the quantity and quality of the land. 
"We are not disposed," said Dewey, 
J , "to extend the rule of the criminal 
law to a case like the present, or indeed 
to any civil case." To the same effect 
see Young v. Edwards, supra ; Crabtree 
v. Reed, 50 III. 206, and especially 
Knowles \. Scribner, 57 Mo. 497, a case 
to which we shall return, where the law 
was carefully and ably discussed. 

ni. There is, however, a class of 
cases, which, though brought in the civil 
court and sounding in damages, are often 
held to be so analogous to criminal 
prosecutions that the rules of evidence 
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of the Quarter Sessions apply to them. 
They are actions for libel or slander 
where the defendant justifies by alleging 
the truth of the defamatory publication. 
The English rule in Chalmers v. Shackel, 
6 C. & P. 478, has been adopted in 
many of the states, and the defendant 
held to prove the allegation beyond a 
reasonable doubt. It is so held in New 
York (Hopkins v. Smith, 3 Barb. 599; 
Woodbeck v. Keller, 6 Cowen 118; 
Clark v. Dibble, 16 Wend. 601), in 
Pennsylvania (Steinman v. Mc Williams, 
6 Barr 170; Commonwealth v. McClure, 
3 Weekly Notes 58), in Connecticut, 
Mix v. Woodward, 12 Conn. 262), In- 
diana (Tucker v. Call, 45 Ind. 31), Illi- 
nois (Darling v. Banks, 14 III, 46), 
Mississippi (Coulter v. Stuart, 2 Yerger 
225), Iowa (Fountain v. West, 23 Iowa 
9 ; Ellis v. Lindley, 38 Id. 461). It is 
to be noted that the majority of the court 
in the principal case appear to take the 
same view, while four judges signify 
their dissent. The same doctrine is laid 
down in Greenleaf on Evidence, vol. 2, 
\ 426, and in Taylor on Evidence, vol. 
1, 5th ed., 97 a. 

On the other side see Wharton on Evi- 
dence, vol. 2, \ 1246, and an able article 
by Mr. May in 10 Am. Law Review 
642, reviewing the American cases. 
The civil rule is also laid down in 
Kincade v. Bradshaw, 3 Hawks (N. C.) 
63 ; Ellis v. Buzzell, 60 Me. 209 ; and 
Briggs v. Cooper, reported in Bradish v. 
Bliss, supra. Ellis v. Buzzell was an 
action for slander alleging adultery, with 
justification, &c, and the preponderance 
rule was held to apply. How far the 
courts of such states as Massachusetts, 
Connecticut, and Kentucky (see Gordon 
v. Parmelee, Munson v. Atwood; Ins. Co. 
v. Johnson, supra), who have intimated 
that they will not extend the rule of 
criminal law to any civil proceeding, 
will apply these dicta to the case of 
slander or libel, remains to be seen; 
but so far as regards decisions directly 
on the point, it must still be said that 



by the weight of authority, on a justifica- 
tion by the defendant in slander or libel, 
he must make out his case beyond a 
reasonable doubt. 

IV. A question without whose dis- 
cussion this note would not be complete 
is raised in Bradish v. Bliss, supra, where 
the action amounted to a charge of 
arson. The court below instructed the 
jury that, though the doctrine of reason- 
able doubt did not apply, a fuller mea- 
sure of proof was necessary than in a 
suit involving no allegation of crime or 
moral turpitude. It was held on appeal 
that, while there was no intermediate 
rule of evidence between civil and crim- 
inal cases, yet that " the plaintiff as- 
sumed the burden of proving a fact where 
the legal presumption was against him 
that the fact did not exist ; and that the 
plaintiff must not only overcome the 
evidence of the defendant, by a fair bal- 
ance in his favor, but also overcome this 
legal presumption in favor of the defend- 
ant and against himself." " The legal 
presumption is that men are not guilty 
of fraud and dishonesty, and more 
strongly, that they do not commit crim- 
inal offences. This presumption exists 
no more when a man is on trial for a 
criminal offence than at any other time, 
or on the trial of a civil case, when an 
attempt is made to show that a person 
has committed a crime." The instruc- 
tion thus interpreted was held unobjec- 
tionable. 

Substantially the reverse of this was 
held in Rothschild v. Ins. Co., supra, 
where the judge below, being requested 
to charge that a preponderance of evi- 
dence would establish a defence involving 
plaintiff's wilful burning, &c, refused 
so to do except with the qualification, 
" regard being had, however, to the 
serious nature of the charge in deter- 
mining the preponderance or weight of 
evidence." This was held to be error 
because it was " to inject into the case 
an element of criminality which should 
have been excluded from the jury. It 



304 



KANE v. HIBERNIA INSURANCE CO. 



was equivalent to saying to the jury, if 
you find a verdict for the defendant on 
this ground, you thereby establish a 
serious charge against the plaintiff. It 
was calculated to impress them with the 
belief that greater caution should be 
exercised by them, and proof of a more 
conclusive nature should be required 
than in ordinary civil cases. * * * 
Besides the question of the intent of the 
plaintiff in causing the burning was not 
involved in this case." This last sen- 
tence is important, as tending to show 
that, had the charge involved criminal 
intent, the instruction might not have 
been held erroneous. However this may 
be, no other case has been discovered 
where, on an allegation of crime or 
great moral turpitude, such a charge 
has been condemned by the tribunal of 
review. Mr. Wharton (Evidence, sect. 
1246, note 1), after laying down that 
in all civil cases a preponderance of evi- 
dence will suffice, adds, "of course as a 
factor in such a calculation is to be con- 
sidered the presumption of innocence 
attachable to good character, when 
character is unassailed." Dillon, J., 
told the jury in Scott v. Ins. Co., supra, 
that the evidence taken together must 
be such as clearly satisfied them that 
plaintiffs burned, &c. So in Huchberger 
v. Ins. Co., supra, the judge said, "as 
this finding necessarily stamps the plain- 
tiffs as dishonest, you should not be swift 
to come to such a conclusion." See 
also Lexington v. Ins. Co., 16 Ohio 324, 
332. In Knowles v. Scribner, supra, a 
bastardy case, after laying down the 
civil rule of evidence as applicable, the 
court added, " The amount of evidence 
required must depend in a part measure 
upon the character of the issue to be 
tried. If there are no opposing pre- 
sumptions, a mere preponderance of evi- 
dence, however slight, must necessarily 
turn the scale. * * * But where there 



is an opposing presumption, a mere pre- 
ponderance of evidence is not sufficient. 
The strength of the preponderating evi- 
dence must be in proportion to the 
strength of the presumption to be over- 
come. Or, perhaps it is more accurate 
to say that there is no preponderance 
unless the evidence is sufficient to over- 
come the opposing presumptions as well 
as the opposing evidence. Thus the 
proof must be stronger to support a 
charge of wilful and malicious burning 
than one of negligent burning merely." 
In Ellis v. Buzzell, supra, the judge 
said : " The burden of proving what he 
has said to be true rests rightfully 
enough upon the defendant, not only 
because he holds the affirmative accord- 
ing to' the pleadings, but because of the 
presumption of innocence. This pre- 
sumption, as well as whatever testimony 
the plaintiff may offer to repel the charge, 
the defendant must be prepared to over- 
come by evidence." 

The question arises whether in the 
converse case the refusal of the court 
below to charge that there was a pre- 
sumption of innocence of crime, or in 
words of like effect, or the laying down 
of the civil rule without more, would 
be error. The only case discovered is 
Thayer v. Boyle, 30 Me. 475, in which 
it was held that an instruction to the 
jury that " they should decide upon the 
balance of testimony as in other civil 
cases, and that the defendant was not 
entitled to a verdict in his favor upon 
merely raising a reasonable doubt," was 
not so favorable as the defendant had a 
right to require — the defendant being 
virtually charged with arson. It would 
seem, however, on general principles, 
that the giving or withholding of such a 
direction is within the broad and happily 
undefined province of judicial discretion. 
Richard S. Huntek. 



